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Proposed change of CRD:
New regime for third-country 
entities and banking M&A 
operations

On 27 October 2021, the European Commission 
approved a new Banking Package implementing 
the Basel III agreement to bolster the EU’s banking 

regulatory framework and strengthen banks’ resilience to 
potential future economic impacts. Among other things, the 
legislative package includes a proposal for a directive to amend 
Directive 2013/36 (Capital Requirements Directive), the “CRD 
VI” proposal.  The wide scope of this proposal encompasses 
matters from rules on independency of competent authorities 
to a number of provisions on environmental, social and 
governance risk regulation (ESG). 
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Member States currently have considerable discretion to 
regulate the exercise of cross-border banking activity 

by third-country companies (non-EU) with local customers 
or counterparties. In the absence of a harmonised regulatory 
framework, non-EU financial institutions wishing to provide 

Current Regime

Among the regulatory changes proposed in CRD VI, we 
highlight (i) the obligation of third-country companies to 
constitute a branch to be able to provide banking services in a 
Member State, and (ii) the need for prior approval by national 
authorities for significant M&A operations involving banking 
institutions, even as mere acquirers.   CS’

Provision of services by 
third-country institutions

1.
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their services must currently comply with national market 
access requirements, namely with regards to authorisation and/
or licensing. Credit institutions outside the EU wishing to provide 
their services in Portugal are subject to the requirements of the 
General Regime on Credit Institutions and Financial Corporations, 
approved by Decree Law No. 298/92 of 31 December, which 
requires credit institutions in third countries that are duly licensed 
in their country of origin to establish a branch authorised in 
Portugal before they can start to provide services.

For the purpose of establishing a branch, the entity established 
in a third country must request authorisation from Banco de 
Portugal, which shall only be granted after consultation with 
the regulator from the State of origin of the third-country credit 
institution. For the authorisation to be successful, demanding 
authorisation requirements – essentially equivalent to those 
applicable to national credit institutions – must be met. Indeed, 
and possibly for that very reason, there is only one branch of a 
third-country credit institution in Portugal.

Other Member States, however, allow institutions from 
outside the European Union to obtain a licence, exemption or 
registration, or provide exemptions for some categories of cross-
border provision of services. This leads to situations where some 
branches of third countries are subject to requirements that are 
only applicable in certain Member States, or 
vary in nature or rigidity depending on the 
Member State, which potentially encourages 
regulatory arbitrage. 

Proposed regime

The CRD VI proposal introduces the obligation for third-
country entities to establish a branch (or subsidiary) in a 
Member State, subject to authorisation from the state of 
origin, as a condition for the provision of banking services in 
that Member State.

The proposal 
introduces the 
obligation for third-
country entities to 
establish a branch 
(or subsidiary) in a 
Member State.
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The proposal also expressly establishes the principle that, 
in the event of reverse solicitation in the context of banking 
services – that is, when the initiative for its provision is 
exclusively the customer’s – authorisation is not required 
for the third-country institution to provide banking services 
in Member States. It should be noted that, to date, reverse 
solicitation has only been expressly recognised for the 
purposes of investment services or the marketing of 
alternative investment funds under other EU directives, but 
not for the provision of banking services under the DRC.

Therefore, the establishment of branches of entities 
established in third countries will be subject to a new 
harmonised system of prior authorisation, as well as a new 
specific set of minimum regulatory requirements. 

Among other harmonised requirements, the rules laid down in 
the preliminary draft require third-country branches to maintain 
a minimum capital allocation, comply with liquidity requirements, 
internal governance and risk control requirements, information 
reports (providing regular reporting to competent authorities 
with information on compliance with legal requirements and 
financial information relating to their assets and liabilities) and 
cooperation with the state of origin. Rules applicable to the 
supervision of the competent authorities are also established, 
determining that they shall regularly review compliance with 
the regulatory requirements of third-country branches and take 
supervisory measures to ensure or restore 
compliance with those requirements.

These requirements are less burdensome 
than those applicable to credit institutions 
established in a Member State but, on the 
other hand, they only apply to the extent 
that the branch’s assets do not surpass €30,000,000,000; if this 
threshold is exceeded, the competent authorities shall assess 
the systemic importance of the entity concerned and act in such 
a way as to mitigate the associated risks, namely by demanding 
that the entity obtain authorisation as an EU credit institution 

The new requirements 
only apply to the 
extent that the 
branch’s assets 
do not surpass 
€30,000,000,000.
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or restructure its assets, or imposing condition by which it is 
subject to additional capital, liquidity, information or disclosure 
requirements, among others.

Under the new framework, branches classified as small 
and lower risk (class 2 third-country branches) are subject 
to comparatively less stringent prudential and reporting 
requirements.

T  he Commission’s CRD VI proposal represents a significant 
change from the current regulatory environment for third-

country credit institutions developing their activity in the EU. 

In Portugal, where third-country credit institutions are already 
obliged under existing provisions for setting up a branch to 
obtain authorisation, the change will be felt less than in other 
Member States where the regime applicable to the provision of 
services by those entities is currently less restrictive. In any case, 
the following new aspects are noteworthy:

Predictable Impact

i) The stipulation of a set of minimum harmonised requirements that branches 
should meet, which aims to ensure minimum standards and consistent 
requirements across the Union.  In addition to generally being requirements 
that are lighter than those applicable to credit institutions established in 
a Member State, the proposed framework contributes to greater certainty, 
predictability and transparency for third-country companies wishing to provide 
banking services through branches in one or more Member States.

ii) The express inclusion of an exemption to obtain authorisation applicable to 
cases of reverse solicitation, which had not to date been provided for in Directive 
2013/36.

On the other hand, the introduction of harmonised rules on 
capital requirements, liquidity flows and intra-group financing 
could affect the flexibility of transfers and the availability of 
capital, which has stimulated the price competitiveness of 
financial product offerings to the benefit of bank customers 
in the European Union.   CS’ 
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A  nother significant change introduced by CRD VI is that 
transactions involving the acquisition by a credit institution 

of a significant stake in a financial or non-financial entity, as well 
as the significant transfer of assets or liabilities and mergers or 
de-mergers, will now be subject to prior approval by the national 
authority.

National supervisory authorities are given supervisory powers 
which ensure that they can ultimately object to the conclusion of 
operations that undermine the “prudential profile of supervised 
entities carrying them out”.

Prior approval of transactions shall apply (i) to the direct or 
indirect acquisition of a qualifying holding exceeding 15% of the 
acquirer’s eligible own funds; (ii) the transfer of at least 10% of 
its productive assets or liabilities, or 15%, if carried out within 
the same group; (iii) mergers and de-mergers involving credit 
institutions.

Upon receipt of the notice of the envisaged 
transaction, indicating, in particular, its 
value, the authorities have 60 working days 
to decide on the application for approval. 
A tacit approval mechanism, similar to the 
one existing for the acquisition of significant 
holdings in credit institutions, has been 
provided for to afford legal certainty to 
supervised entities and to prevent competent authorities from 
creating a standard procedure for adopting decisions where they 
are not necessary. Only in the case of mergers and de-mergers is 
there an obligation in all cases to obtain prior authorisation from 
the competent authorities (unless the transaction is internal to 
a group).

Requirement for prior 
approval for “significant 
acquisitions” involving 
credit institutions

2.

National supervisory 
authorities are given 
supervisory powers which 
ensure that they can 
ultimately object to the 
conclusion of operations that 
undermine the “prudential 
profile of supervised entities 
carrying them out”.
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Under the proposal for a Directive, exemptions are not provided 
for day-to-day transactions (“business as usual”) or for the 
holding of temporary equity interests. As a result, transactions 
carried out in the context of the activity of credit institutions 
exceeding the thresholds described above are subject to prior 
approval by the national authority. As such, this may place an 
additional burden on financial institutions in the normal course 
of their business in the event of transactions that have up to now 
not been subject to approval, such as block acquisitions, firm 
taking and placement of financial instruments, the enforcement 
of financial pledges involving the acquisition by the financial 
institution of significant holdings, as well as the refinancing and 
repayment of a bank’s own debt.  

T  he potential changes to the obligations applicable to M&A 
deals in which banking institutions act as acquirers could 

also have a detrimental impact on the activity of financial 
institutions, requiring them to implement additional controls in 
the context of their ”business as usual” activities, and may also 
limit the ability of smaller companies to carry out transactions.

CRD VI delegates the task of drawing up technical standards 
for the exercise of supervision by national authorities to the 
European Banking Authority, which might clarify the scope of 
the obligation to obtain authorisation.  CS’

Likely impact
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Conclusion

T he Directive is at an early stage 
of the legislative process and 

the European Parliament and the 
Council of the EU may amend the 
new rules before the Directive is 
ultimately approved. Although 
the Basel calendar foresees the 
implementation of the Reforms on 1 
January 2023, the EU announcement 
aims at an implementation date of 
1 January 2025, with transitional 
arrangements to be applied for an 
additional period of five years.

The various Member States may 
wish to keep their national 

cross-border business regimes, as 
they allow local businesses, issu-
ers and investors better access to 
services provided by non-European 
companies, conferring them greater 
flexibility. These states will certain-
ly play a decisive role in the nego-
tiations surrounding this Directive, 
both with regard to the provision 
of cross-border services and to the 
treatment given to third-country 
branches, although there may well 
be considerable consensus on the 
need for a harmonised approach. 

I n particular, financial institutions 
in third states which have already 

opened branches in Member States 
should be aware of developments 
in this legislative process, as, 
depending on the Member State in 
which they are established, they may 
be subject to more (or less) stringent 
requirements in the light of the new 
harmonised regulatory framework. 
Thus, institutions should examine 
the likely impact of the proposals 
on their business strategy in the 
EU, anticipating the measures they 
will have to take if the proposals are 
implemented in their current form.  
CS’


