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CS’Associados is a top-tier Lisbon-based firm with
a reputation built on quality legal services and estab-
lishing close professional relationships with clients.
Its real estate practice embraces constant partner
involvement and permanent access to top senior ad-
vice, with a highly experienced real estate team com-
bining competencies spanning corporate law, urban
planning, tax, finance and M&A. The firm has a very
thorough approach to all real estate matters, encom-
passing assistance from start to finish on all projects
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1. General

1.1 Main Sources of Law

The Portuguese Civil Code (CC) is the main source
of real estate law, stipulating the types and features
of property rights, as well as the rights, charges and
encumbrances affecting ownership.

The CC also regulates the main aspects of leases,
as supplemented by the New Urban Lease Regime
(NRAU) and the New Rural Lease Regime. Also set
forth in the CC are the provisions that govern co-
ownership of real estate assets, as well as the con-
dominium regime and the fundamental aspects of
construction agreements.

Other important sources include several pieces of leg-
islation on housing, protection of cultural heritage, as
well as the construction and licensing of properties.

1.2 Main Market Trends and Deals

2025 was another solid year for Portuguese commer-
cial real estate, with an 18% increase in transaction
volumes, totalling EUR2.7 billion in investment.

As in 2024, the retail sector was the front-runner
(representing about 31% of investment), followed by
offices (23%) and hotels (19%).

Early estimates for 2026 were quite positive, with an
expected decline in interest rates and stabilising infla-
tion pointing to a year of continued growth, albeit at
a more moderate pace than in previous years, and
with high construction costs still expected to have a
negative impact.

However, the first quarter of 2026 tempered this initial
optimism, with geopolitical, economic and commer-
cial tensions — which appear to be the new normal
— amplified by the war in the Middle East. Surges in
energy prices are expected to have rippling effects
on world economies and investment appetite, driving
interest rates and inflation upwards and exacerbating
uncertainty.

ESG continues to be a key topic, being a requirement

for investors and banks in selecting more efficient
assets.
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1.3 Proposals for Reform

The President of the Republic recently enacted two
housing-related packages approved by the Assembly
of the Republic authorising the Portuguese Govern-
ment to legislate on tax matters and urban planning
licensing to increase the supply of residential proper-
ties, as follows.

* The first package introduces tax relief measures,
offering fiscal incentives for the construction,
renovation, sale and leasing of residential proper-
ties. These include a reduced VAT rate for works
on properties intended for owner occupation or
residential leasing, deductions for stamp duty and
exemption from Municipal Property Transfer Tax
(IMT) on first acquisitions for owner occupation.
Incentives for residential leases include a reduced
Property Income Tax (PIT) rate for landlords charg-
ing moderate rents, as well as the creation of the
Investment Rental Contracts’ scheme, providing
tax exemptions for residential leased properties,
and of the Simplified Affordable Rental scheme,
offering benefits for leases and subleases within
set maximum rent thresholds and minimum con-
tractual terms. These incentives are subject to
maximum limits for so-called moderate monthly
rents (EUR2,300) and moderate sale prices
(EUR660,982).

* The second package, concerning urban plan-
ning licensing, approves the amendment of the
Legal Framework for Urban Development and
Construction (RJUE), approved by Decree-Law
555/99 of 16 December, and the amendment of the
Legal Framework for Urban Regeneration (RJRU),
approved by Decree-Law 307/2009 of 23 October.
Key measures on the RUUE amendment include:
(i) reducing the binding verification period for the
legal and regulatory compliance of projects sub-
mitted with prior communication (comunicacao
prévia) to at least one year; (i) requiring reference
to urban planning permits in transactions involving
the transfer of ownership of urban properties; and
(iii) allowing partial provisional acceptance even
when urbanisation works have not been licensed
in phases. The RJRU amendment clarifies that
compensation is payable to the Municipality where
a property owner fails to provide land for social,
cost-controlled, or affordable residential leases.
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As a next step, the Government will draft the author-
ised Decree-Laws until 2 September 2026, and these
will take effect once enacted and published.

2. Sale and Purchase

2.1 Categories of Property Rights

Ownership is the broadest property right, an in rem
right encompassing the right to use, receive the bene-
fits of and dispose of a property, subject to the restric-
tions set forth in law.

A property may be held individually or jointly in co-
ownership, with each person owning a share accord-
ing to the percentages agreed, or all shares being
equal if the property title does not provide otherwise.

Other in rem property rights include:

« surface rights, entitling their owner to construct
on or cultivate (above or below the surface) land
owned by a third party and to maintain title to the
constructions or cultivations, on a perpetual or
temporary basis; and

« usufruct and right of use, which entitle their holder
to use and enjoy a third-party property, fully but
temporarily, without being entitled to alter its form
or substance.

2.2 Laws Applicable to Transfer of Title

The transfer of title to real estate is governed by the
CC, but specific regimes such as the Framework
Law on Housing and the Framework Law on Cultural
Estate, among others, should be considered as they
establish restrictions on transferability, such as pre-
emption rights in favour of public entities.

The transfer of title to accommodation units located in
tourist developments is governed by the legal frame-
work for the installation, operation and functioning of
tourist developments, which defines different transfer-
ability requirements considering the specific nature of
the asset.
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2.3 Effecting Lawful and Proper Transfer of
Title

The transfer of title to real estate is carried out via pub-
lic deed or authenticated private document. Although
transfer of ownership produces immediate effects,
registration thereof must be submitted to the Land
Registry Office (LRO).

All real estate is registered with the LRO as well as with
the Tax Department. The purpose of the first registra-
tion is to record the property’s identification details
(location, description, area sizes) and relevant circum-
stances and events so that title and encumbrances
can be ascertained. The purpose of registration with
the Tax Department is to report and provide informa-
tion relevant for tax purposes, including ownership
and patrimonial value. Rural and urban properties in
certain locations throughout the country require geo-
graphical representation on an online platform (carta
cadastral), which must be relevant and verified in the
event of transfer, particularly with regard to areas and
boundaries.

2.4 Real Estate Due Diligence

Legal due diligence on properties seeks to verify own-
ership and identify any encumbrances; assessment
of the assets’ tax status, urban planning/licensing
status and other regulatory requirements (including
environmental) is also important. Legal due diligence
also seeks to identify any negative consequences that
may be triggered by the envisaged transaction.

Technical due diligence relies on inspections and sur-
veys, and focuses on assessing the suitability of the
assets, construction status and the existence of any
structural or hidden defects. Technical analysis may
also be made of urban planning aspects.

Finally, analysis of environmental matters may be criti-
cal for certain assets in order to assess the presence
of any potentially hazardous or dangerous substanc-
es.

2.5 Typical Representations and Warranties
Commercial real estate transactions usually involve
a wide range of representations and warranties, the
most standard covering:
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« capacity and authority;

* binding nature of the agreement with no contraven-
tion;

« lawful title, possession and ownership;

* non-existence of charges or encumbrances, or
limits to use or transferability;

« suitability and validity of all licences;

« compliance with applicable legal provisions;

* non-existence of hazardous or dangerous sub-
stances, as well as of defects;

* non-existence of pending or threatened litigation or
disputes;

* non-existence of debts, including taxes, charges
and fees; and

« corporate aspects (for share deals).

Post-transaction protection for the buyer is usually put
in place via a combination of specific indemnities and
compensation for breach of the representations and
warranties. The seller’s liability may be subject to time
and value limitations (including minimum thresholds
and caps), though so-called fundamental warranties
are normally not subject to any limitations.

It is not uncommon for W&l insurance policies to be
put in place in mid to high-value deals.

2.6 Important Areas of Law for Investors
Investors should be aware of the civil law governing
ownership and title over real estate, but also of the
requirements for licensing, construction and usability.
Tax aspects are also paramount, such as tax costs
entailed by the acquisition and ownership of real
estate, as well as the taxation applying to operation
proceeds and exit.

Corporate aspects should also be considered, either
in the case of share deals or regarding the setting up
and structuring of special purpose vehicles (SPVs).

Concerning asset operation, investors should con-
sider not only the regime applying to their lease and
other forms of assigning their use or operation (par-
ticularly of commercial schemes), but also the frame-
work applying to tourist-related assets.
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2.7 Soil Pollution or Environmental
Contamination

Environmental responsibility rests with those persons
or entities that caused or did not take the necessary
steps to avoid or mitigate environmental damage. As
such, acquisition of real estate in Portugal does not
automatically entail any responsibility for historical
environmental contamination or pollution of non-exca-
vated contaminated soils and permanent buildings
with a permanent connection to the ground. However,
once contaminated soil is excavated, it will be consid-
ered as waste produced by the property owner, who
will then be responsible for handling and processing it.
Moreover, although responsibility for mitigation of soil
contamination rests with the persons or entities that
caused or failed to avoid or mitigate the contamina-
tion, these may be in practice impossible to identify or
to hold accountable, especially when the contamina-
tion is remote historically, in which case the owner will
have to ensure the required mitigation is carried out as
a legal condition for developing the asset.

2.8 Permitted Uses of Real Estate Under
Zoning or Planning Law

Most municipalities have online platforms that detail
the land management instruments governing a par-
ticular parcel of real estate, which, when combined
with an analysis of the applicable regulations, makes
it possible to understand the permitted uses.

If the municipality does not have such a platform, it
should in any case provide information to any inter-
ested parties regarding applicable land management
instruments and the permitted uses, either through
exercise of a right to information or through requests
for prior information.

Developers may enter into planning agreements with
the municipality for drafting, revision and amendment
of specific municipal plans.

2.9 Condemnation, Expropriation or
Compulsory Purchase

All public entities and concessionaires for public ser-
vices are entitled to expropriate land.
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An expropriation procedure may be carried out by
amicable agreement or in courts, and in either case
requires payment of fair compensation.

Once the expropriation decision is taken, the process
steps are:

« firstly, attempt to acquire the property by means of
private law; and

« secondly, request the competent body to declare
the expropriation to be of public utility (with possi-
ble public takeover of the property).

Private property can also be compulsorily transferred
to public entities, on the basis of urgent motives and
on public or national interest grounds, with its owner
being entitled to suitable compensation.

2.10 Taxes Applicable to a Transaction

Asset Deals

Real estate transactions in Portugal may be subject
to:

- real estate transfer tax (RETT) — ranges from 1% to
10%, based on the value, location and use of the
property, applied to the higher of the declared or
tax value;

« stamp duty - fixed at 0.8%, applied similarly; and

* VAT - 23% in specific cases, eg, new or renovated
properties sold by VAT-registered entities.

Buyers pay these taxes, along with notarial and reg-
istration fees.

Share Deals
RETT applies if, cumulatively:

- over 50% of company assets are real estate;

« they are not used for agriculture/industry/commer-
cial activities; and

« the buyer gains 75% control or more (or the
number of shareholders is reduced to two who are
married or in a de facto union).

RETT Exemptions or Rate Reductions
There are RETT exemptions or rate reductions avail-
able for:
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* resale/restoration;
* historic properties; and
* primary residences.

2.11 Legal Restrictions on Foreign Investors
Without prejudice to the particular constraints that
apply to sanctioned jurisdictions, foreign investment
in real estate is by default granted a level of protection
similar to domestic investment, with no specific legal
or regulatory measures applying.

Nevertheless, transactions targeting real estate assets
are subject to a number of information requirements
whose purpose is to bring additional clarity and trans-
parency, particularly as concerns anti-money launder-
ing and anti-terrorism funding measures, as well as in
regard to obligations concerning identification of the
ultimate beneficiaries holding direct or indirect control
over legal entities.

3. Real Estate Finance

3.1 Financing Acquisitions of Commercial
Real Estate

Acquisitions of commercial real estate are often
financed through structured syndicated loans secured
by real estate assets, normally granted to an SPV with
or without recourse to the sponsor. Equity contribu-
tions may be required in order to fulfil certain loan-
to-value ratio requirements. More complex transac-
tions may involve senior and junior debt. Alternative
sources of financing, such as real estate investment
funds and private equity, may be also considered.

3.2 Typical Security Created by Commercial
Investors

Security structures normally consist of mortgages
over real estate assets complemented by a pledge
over shares representative of the share capital of the
borrower (if an SPV), a pledge over dedicated bank
accounts and a pledge/assignment by way of security
over receivables relating to the operation or devel-
opment of the asset, including performance bonds
from contractors (of which the lenders may be co-
beneficiaries).
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Lenders are also normally designated as co-ben-
eficiaries of the insurance policies relating to the
financed real estate assets.

3.3 Restrictions on Granting Security Over
Real Estate to Foreign Lenders

There are no restrictions on granting security over real
estate to foreign lenders. However, to directly benefit
from a mortgage (ie, other than through the appoint-
ment of a security agent, the validity of which needs to
be suitably ascertained), foreign lenders are required
to apply for a Portuguese corporate identification
number (a relatively straightforward formality).

There are no restrictions on repayments being made
to a foreign lender under a security document or loan
agreement. Note that withholding tax on payment of
interest under a loan will nevertheless apply; if the
financing is structured as bond issuance registered
with Interbolsa (a Portuguese centralised securi-
ties register), foreign bondholders will, as a rule, be
exempt from withholding tax.

3.4 Taxes or Fees Relating to the Granting
and Enforcement of Security

The granting of security is generally subject to stamp
duty, calculated based on the maximum secured
amount at rates of up to 0.6%, depending on the
maturity of the underlying secured obligations. How-
ever, stamp duty may not apply if the security is pro-
vided to secure liabilities arising from a loan granted
simultaneously with the security, provided that the
loan itself is subject to stamp duty.

Registration and notarial fees are also applicable, the
amounts of which may vary depending on the number
of securities being granted.

3.5 Legal Requirements Before an Entity Can
Give Valid Security

Companies may grant security as collateral to their
own liabilities within the performance of their activity.

However, the granting of security as collateral for third-
party liabilities is restricted by corporate benefit rules.
Any security interest provided for third-party liabilities
is deemed null and void, unless it secures the liabilities
of a company with which the security provider is in
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a control relationship or if it has a justified corporate
interest therein (which may include a direct or indirect
economic benefit to its activities).

Regarding financial assistance restrictions, any secu-
rity granted by a company to secure liabilities related
to the direct or indirect acquisition of its share capital
is considered null and void.

3.6 Formalities When a Borrower Is in Default
Contractual provisions requiring the prior accelera-
tion of secured liabilities as a requirement for security
enforcement are standard. Judicial enforcement pro-
ceedings involve a court application, seizure of the
property and public sale (a 90-day standstill period
from default applies to housing loans, during which
the creditor cannot take enforcement measures).

In relation to enforcement of security, the principle is
that the priority of a security interest is determined
based on the date of its creation (this being assessed,
in the case of a mortgage, by the priority of its regis-
tration with the LRO). The lender’s mortgage, if reg-
istered as a first-ranking mortgage, gives priority to
the proceeds of the property’s judicial sale over credi-
tors that do not benefit from statutory liens (such as
legal expenses, real estate tax and transfer taxes) and
allows the property to be sold free of prior security
interests.

The timeframe for enforcing a mortgage can vary from
several months to over a year, depending on court
workload and the parties’ statements.

At the time of writing, lenders are actively exercising
their foreclosure rights whenever necessary, and there
is an active market for non-performing loan portfolios.

3.7 Subordinating Existing Debt to Newly
Created Debt

Existing mortgage-secured debt may become subor-
dinated to newly created debt by agreement between
secured creditors, such agreement to be entered into
as a public deed or authenticated private document
and submitted for registration.

Furthermore, creditors may agree to subordinate
secured debt through intercreditor agreements in
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restructuring scenarios where new debt is ranked with
priority. Under the Portuguese Insolvency Code, the
so-called Special Revitalisation Procedure allows new
financing under a recovery plan to be given preferen-
tial treatment over existing secured debt. Moreover,
under the Extrajudicial Business Recovery Regime,
new financing can be given priority subject to credi-
tors’ agreement.

3.8 Lenders’ Liability Under Environmental
Laws

Please see 2.7 Soil Pollution or Environmental Con-
tamination.

3.9 Effects of a Borrower Becoming Insolvent
Security interests do not automatically become void
upon insolvency.

However, security created within the two years prior
to an insolvency may be voided if deemed fraudulent
or preferential, especially if granted for pre-existing
debt. Furthermore, cases in which the debtor provided
in rem guarantees for pre-existing obligations or other
obligations replacing them, or simultaneously with
incurring new guaranteed obligations, respectively
within six months or 60 days prior to the commence-
ment of insolvency proceedings, may be settled in
favour of the insolvency estate.

Secured creditors cannot enforce their security during
insolvency proceedings, but may provide input on the
type of sale and minimum price of the encumbered
asset, having also the right to request to acquire the
real estate.

Creditors that benefit from statutory liens rank before
secured creditors, which otherwise retain priority over
the secured asset, above common and subordinated
creditors.

Security interests granted as part of new financing
during insolvency proceedings are generally upheld
to encourage business recovery.

3.10 Taxes on Loans

Both lenders and borrowers involved in real estate
mortgage loans are subject to stamp duty, levied on
the value of the loan (tax rates varying as per loan
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maturity) or, if the mortgage is not granted simultane-
ously with the loan being entered into, on its maximum
secured value (rates also varying as per mortgage
duration). Furthermore, notarial/authentication fees
will apply in respect of the deed or private document
titling the mortgage incorporation, as well as LRO fees
for registration.

At time of writing, there are no publicly available indi-
cations of pending or proposed changes to the exist-
ing tax regulations concerning mortgage or mezzanine
loans in Portugal.

4. Planning and Zoning

4.1 Planning and Zoning Framework

At the time of writing, land use, development, design
and construction are regulated by the General Regu-
lation for Urban Constructions (approved by Decree-
Law 38382 of 7 August 1951), by specific legislative
and governmental acts regarding engineering pro-
jects, and by municipal plans.

The General Regulation for Urban Constructions will
be deemed revoked from 1 June 2026. Until this date,
the Portuguese Government is required to prepare a
Construction Code that will consolidate all technical
rules applicable to construction projects.

The municipalities set the regulation for development
and designated use of individual parcels of real estate
through municipal plans, namely master plans, urbani-
sation plans or detailed plans. These plans are binding
on private parties and public entities in the context of
project development, and are issued in accordance
with the Legal Framework for Land Management
Instruments approved by Decree-Law 80/2015 of 14
May.

The municipal master plan must be approved and
applied in all municipalities and sets the general zon-
ing rules applicable to different areas within its juris-
diction.

The urbanisation plan and the detailed plan are appli-
cable to specific areas of a municipality. The first
enhances the municipal master plan land use rules
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for part of the municipal area, whereas the latter
details any proposals for occupation of land, namely
by establishing construction areas and volume, spe-
cific construction rules, location of infrastructure or
public spaces.

The drafting of all such plans is subject to public con-
sultation.

4.2 Development Process, Challenges and
Enforcement

The right to develop a new project or complete a
major refurbishment is obtained through a prior con-
trol procedure (ie, through a permitting procedure or
the submission of a prior communication, depending
on the type of works or their location). The permitting
procedure mainly entails the approval of an architec-
tural project by the municipalities and other compe-
tent external entities, and the issuance of the permit. It
is common practice in some municipalities to request
a public consultation stage for specific works. The
prior communication is a more streamlined procedure
entailing: (i) preliminary assessment of the request;
and (ii) payment of municipal fees.

Development rights might be secured through plan-
ning or transfer of development rights’ agreements
entered into with municipalities, through a planning
and operation unit or, specifically, urbanisation or
detailed plans requiring the execution of an urbani-
sation agreement between the municipality and the
developer.

The right of appeal of any authority’s decision in
respect of an application for development permis-
sion or the carrying out of designated use must be
exercised within the municipality (through an appeal
to the decision’s author or by a hierarchical appeal)
or judicially with the competent administrative courts
(by means of an action or an injunction against the
municipality).

Planning and zoning restrictions are enforced: (i) at
the stage of consultation with external entities as part
of a licensing procedure, since these entities will be
authorised to issue an opinion or decision (eg, an envi-
ronmental impact assessment declaration or a binding
opinion for works carried out in a classified building);
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or (ii) by the approval and implementation of measures
or correction orders such as the embargo of works,
their modification or their demolition.

5. Investment Vehicles

5.1 Types of Entities Available to Investors to
Hold Real Estate Assets

The most common entities to hold real estate assets
are as follows.

* Private limited liability companies (Lda.) Typically
used for small to medium-sized investments, offer-
ing limited liability and a streamlined management
structure.

* Public limited liability companies (S.A.) Used for
larger investments or public listing, facilitating capi-
tal raising but requiring more complex governance
and regulatory compliance.

* Real estate investment funds/companies These
vehicles pool capital to invest in real estate, provid-
ing passive investment opportunities with shared
risks and returns. They can assume the form of
investment funds or investment companies, closed
or open-ended (in the latter case, entitling new
investors to step in and existing investors to step
out), and assume the form of real estate investment
vehicle, or have an open-ended investment policy
entitling them to invest in other types of assets.

* Real estate investment and management compa-
nies (SIGls) See 5.3 REITs.

5.2 Main Features and Tax Implications of the
Constitution of Each Type of Entity

The main features for the set-up of each type of entity
used to invest in real estate, along with tax benefits
and costs, are as follows.

* Lda. These are simple to establish, with a minimum
of one investor and low administrative costs. Sub-
ject to a corporate income tax (CIT) rate of 16% for
income up to EUR50,000 and 20% if higher.

+ S.A. These have a more complex governance
structure and regulatory obligations, with a five-
investor minimum. Subject to a CIT rate of 16% for
income up to EUR50,000 and 20% if higher.
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* Real estate investment funds/companies Profits
are exempt from CIT including real estate income,
capital gains, interest and dividends. Foreign inves-
tors may benefit from a special 10% withholding
tax rate on income paid by these entities. On the
other hand, these vehicles are subject to heavy
regulation.

+ SIGIs See 5.3 REITs.

5.3 REITs

Portuguese REITs, so-called SIGls, focus on acquiring
real estate rights for rental or other economic uses,
shares in companies with similar purposes and invest-
ing in real estate investment funds with similar income
distribution policies or funds or companies for resi-
dential lease.

SIGils are required to take the S.A. form, with a specific
supervisory structure (audit committee and external
auditor). SIGls are available to foreign investors and
can be set up with or without public subscription.
Within one year from set-up, their share capital must
be traded in a regulated market or multilateral trading
system operating in Portugal or within the EU/EEA.
At least 20% of the share capital of SIGls should, as
of the end of the third year of trading, be dispersed
between investors holding, individually, no more than
2% of voting rights, this increasing to 25% at the end
of the fifth year.

SIGls must meet several statutory requirements,
including maintaining a minimum debt limit of 60% of
total assets and holding real estate-related rights for
at least three years.

SIGls’ profits are exempt from CIT, including real
estate income, capital gains, interest and dividends.
Foreign investors may benefit from a special 10%
withholding tax on income paid by SIGls.

5.4 Minimum Capital Requirement
Minimum capital requirements are as follows.

¢ Lda. Minimum share capital of EUR1.

+ S.A. Minimum share capital of EUR50,000.

* Real estate investment funds/companies For
funds there is no minimum capital requirement.
Real estate investment companies must have a
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minimum share capital of EUR50,000 if they are
managed by an external manager, or EUR300,000
if they are self-managed.

+ SIGIs Minimum share capital of EUR5 million,
which must be fully subscribed and paid up at the
date of their incorporation.

5.5 Applicable Governance Requirements
The governance requirements applicable to each type
of entity used to invest in real estate are as follows.

*Lda. A sole director or board. A chartered account-
ant is needed if the company for two consecutive
years exceeds two of the following: EUR1.5 million
in assets, EUR30 million in turnover or 50 employ-
ees.
S.A. Sole director or board (if share capital exceeds
EUR200,000) and chartered accountant. Exceed-
ing two of the following limits for two consecutive
years — EUR20 million in assets, EUR40 million in
turnover or 250 employees — triggers the require-
ment for a three-member supervisory board.
Real estate investment funds/companies Typically
externally managed, under the oversight of the
Portuguese Securities Commission (CMVM), with
prudential and reporting requirements. If in compa-
ny form, the S.A. governance structure must also
be adopted. A depositary is required, which acts
as gatekeeper for investors, unless: (i) the invest-
ment vehicle is addressed solely to professional
investors; (ii) the management company does not
exceed a EUR500 million AUM threshold; and (jii)
the investment period is not shorter than five years
(or EUR100 million, if the investment vehicle owns
any asset acquired with leverage).
+ SIGIs Require a board of directors, auditing board
and a chartered accountant.

US investors must disclose their ownership interests
in foreign companies to the Financial Crimes Enforce-
ment Network (FInCEN). Also, in Portugal, US inves-
tors need to disclose their ownership interests in case
they are beneficial owners (holding 25% or more of
the entity).



PORTUGAL | AW AND PRACTICE

Contributed by: Joao Gongalo Galvao, Carolina Cardoso Alves,

5.6 Annual Entity Maintenance and
Accounting Compliance

Maintenance and accounting compliance costs for
each entity are as follows.

«Lda./S.A. Annual costs include accounting, tax
filings, corporate secretarial work, registration fees,
fees paid to members of corporate bodies, and
(when applicable) chartered accountant fees.

* Real estate investment funds/companies

* Monthly CMVM fees: 0.0266%0/NAV, which
must not be lower than EUR200 or higher than
EUR20,000.

* Quarterly stamp duty: 0.0125%/NAV.

« Management fees: to be agreed with manager,
generally ranging between 0.4% and 0.6%/com-
mitments.

« Depositary fees: to be agreed with depositary, nor-
mally ranging between 0.025% and 0.10%/NAV).

* Regulatory compliance.SIGls Same costs as S.A.
with auditing board; additional audit costs every
seven years; regulatory compliance and Euronext
fees.

6. Commercial Leases

6.1 Types of Arrangements Allowing the Use
of Real Estate for a Limited Period of Time
According to Portuguese law, a person or entity may
occupy and use real estate for a limited period of time
without buying it by entering into one of the following
arrangements:

» agreements with in rem effects — surface right, usu-
fruct, right of use and housing, easement or right of
periodic habitation;

* lease agreement;

- free use agreement;

+ shop use agreement (typical of shopping centres);

» agreement for the use of space and provision of
services (typical for office centres); or

« concession or other licences and authorisations
(granted by the State, autonomous regions or local
authorities).
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6.2 Types of Commercial Leases

Lease agreements of urban properties are entered into
for either residential or non-residential (commercial)
purposes. There are no specific subtypes or distinct
regulations within the non-residential lease type (such
as offices, retail or hotels), although the parties tailor
the terms and conditions thereof to the underlying
activity.

Commercial properties may also be occupied under
atypical lease-type agreements due to the compo-
sition and regulation of different interests, property
use dynamics and undertakings (specifically from
the owner, by committing to more than just passively
allowing the use of premises). These agreements are a
mix between lease and services agreements, and are
quite common in relation to shopping centres (shop
use agreements), office spaces and even logistics
centres (agreement for the use of space and provi-
sion of services).

6.3 Regulation of Rents or Lease Terms

The NRAU gives wide flexibility to the parties of com-
mercial leases to regulate the respective terms and
conditions, limited however by some mandatory rules
(as further detailed hereunder).

In general, the parties may freely determine the rules
applicable to the duration, termination and renewal of
leases for commercial purposes. The NRAU general
regime applies if the parties do not expressly regulate
differently.

The parties may also freely establish rent values and
the evolution thereof as well as an intended rent
update regime (see 6.5 Rent Variation and 6.6 Deter-
mination of New Rent).

6.4 Typical Terms of a Lease

Duration

Maximum initial term duration of 30 years. In the
absence of express stipulation, duration shall be of
five years, with no limitations existing regarding mini-
mum duration.
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Renewal

Except if stipulated otherwise, agreements shall be
automatically renewed for periods of time equal to the
initial duration (or five years, if shorter).

Maintenance and Repair

Unless the parties agree otherwise, the landlord shall
be responsible for performing ordinary and extraordi-
nary maintenance and repair works, as well as works
required by mandatory law or by the purpose of the
lease. However, common practice is for the tenant to
be responsible for ordinary maintenance and repair,
as well as for works required by the lease purpose.

Rents

Rents correspond to a periodical payment, and though
they may be determined on an annual basis, payment
is made in monthly instalments. Unless agreed oth-
erwise, the first rent is due with the execution of the
agreement and the following at the beginning of the
month preceding the month to which it refers. The
parties may agree on the advance payment of rents
corresponding to a period not exceeding two months.

Termination

The parties may freely determine terms for lease ter-
mination via break option or objection to renewal. If
no express stipulation is made, upon the lapsing of
one-third of the initial term, the tenant may terminate
it at any time with a 120-day or 60-day prior notice
(in case the initial duration, respectively, is equal to or
exceeds one year or is lower than one year).

Pre-Emption Right

The tenant is entitled to a legal pre-emption right in
case of sale of a premises leased for more than two
years.

6.5 Rent Variation

Rent may vary according to pre-negotiated criteria,
including any rent exemption periods and/or value
adjustment causes or milestones. The parties may
also freely establish the intended rent update regime
(see 6.6 Determination of New Rent).

6.6 Determination of New Rent

The most widely used rent update criterion — which
applies by default — is the official index determined by
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the National Statistics Institute as published yearly in
the official journal and applying to the following year.
This index is based on CPI variation (excluding hous-
ing) for the past 12 months up to 31 August. The first
rent update is capable of enforcement by the landlord
one year from commencement of the lease agree-
ment, and the following successively one year as of
the previous adjustment.

It is not uncommon in commercial leases for the par-
ties to establish a rent update criterion purely based
on inflation variation (including housing), or other met-
rics based on predetermined escalating values or a
mechanism designed to align the rent with market val-
ues (as determined, for example, by experts), though
this latter option is more common in long-term leases.

6.7 Payment of VAT

Leasing is a VAT-exempt activity. However, taxpay-
ers are allowed to waive the VAT exemption on lease
agreements provided that legally required subjective
and objective criteria are met. Property-wise, waiver
of VAT exemption is only allowed in the case of lease
of urban properties or autonomous units thereof, and
where the leased premises have been constructed or
subject to major transformation or renovation works.
Waiver of VAT exemption on subleases is only permit-
ted regarding industrial properties.

6.8 Costs Payable by a Tenant at the Start of
a Lease

The tenant may be required to provide a security
deposit to the landlord to secure proper performance
of the lease agreement, including unpaid rents and
other costs, potential damage to the property, etc.
Pursuant to applicable legal provisions, the value of
the security deposit cannot exceed the value of two
monthly rents.

Security deposits are usually provided as cash col-
lateral or as an autonomous bank guarantee.

6.9 Payment of Maintenance and Repair

The parties may freely determine the rules regarding
allocation of certain costs and charges related to the
leased premises. By default, the landlord is liable for
any charges arising from the management, mainte-
nance and use of the common parts of a building sub-
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ject to a condominium regime where the premises are
located (if applicable), including areas such as parking
lots or gardens, as well as of services of common
interest (such as cleaning or security).

Without prejudice, as further detailed in 6.4 Typical
Terms of a Lease, the landlord and the tenant may
agree that certain maintenance and repair costs are
to be fully or partially covered by the tenant.

6.10 Payment of Utilities and
Telecommunications

By default, the tenant shall bear all costs relating to the
supply of goods and services (including utilities and
telecommunications). Typically, these expenses are
not included in the rent amount and are paid directly
to providers by each tenant individually based on their
respective consumption levels.

In multi-tenant spaces, utility costs may be distributed
between tenants based on an equal cost-allocation
criterion (each tenant paying an equal share regard-
less), or based on their respective consumption lev-
els (either directly measured, if technically feasible, or
estimated based on a determined criterion such as the
number of occupants or area).

Some landlords may offer “all-inclusive” rent schemes
that already comprise utility fees. This is more com-
mon in student housing, co-living spaces or short-
term rentals.

6.11 Payment of Property Taxes

Pursuant to law, landlords are responsible for payment
of property taxes owed in respect of leased proper-
ties, although this cost may be contractually allocated
to tenants.

Real estate taxes paid by the landlord include Munici-
pal Property Tax (IMI) and Additional Municipal Prop-
erty Tax (AIMI) — see 8.3 Municipal Taxes.

6.12 Insurance Issues

The landlord typically bears the cost of property insur-
ance, such as multi-risk insurance covering property
destruction and damage, including due to fire, floods,
weather events, earthquakes and vandalism. In dou-
ble or triple net leases it is, however, common that
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the cost of property insurance policies is allocated
to tenants.

Tenants are responsible for purchasing and maintain-
ing all insurance legally required for the performance
of their activity in the premises. Lease agreements
may also stipulate that the tenants are required to
enter into specific civil liability insurance covering
operational risks and potential damages caused to
third parties, as well as to their belongings and equip-
ment.

6.13 Restrictions on the Use of Real Estate
Use of real estate by tenants is subject to restrictions
arising from mandatory law (such as general notice
laws, zoning regulations, etc), as well as from the
terms of the respective leases.

The main limitation concerns the prohibition of the
tenant from using the property for any purpose other
than the one for which it is specifically licensed.

Standard restrictions imposed by landlord concern:

* prohibition from subleasing the premises without
prior consent;

« prohibition from performing any structural changes
to the property;

« forbidding the pursuit of unlawful or unlicensed
activities;

* the need to comply with certain structural limita-
tions of the property; and

* no storage of inflammable/dangerous substances.

Further restrictions may also be imposed by condo-
minium regulations or short-term rental regulations.

6.14 Tenant’s Ability to Alter and Improve
Real Estate

Generally, tenants are entitled to alter and improve real
estate, such improvements reverting to the benefit of
the landlord at the end of the lease, it usually being
agreed that the tenant is not entitled to any compen-
sation therefor.

Apart the initial fit-out/adaptation works that are usu-
ally authorised in the lease agreement, execution by
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the tenant of other works is subject to the landlord’s
prior consent.

Pursuant to law, the requirement for landlord’s consent
may be dismissed if the relevant works are deemed
necessary and urgent or if the landlord fails to the
execute repair or improvement works required by the
municipality. In the latter cases, the tenant may be
reimbursed for the costs incurred.

Conditions or requirements imposed by landlords
usually concern:

« the need for the works to be licensed and compli-
ant with applicable legal and regulatory provisions;

« the need for the works to be executed by special-
ised professionals, following pre-approved plans;

« prohibiting the performance of structural changes
that may impact the property’s integrity; and

« the requirement that the property is reinstated to its
original status at the end of the lease.

6.15 Specific Regulations

By design, the legal framework provides stronger ten-
ant protections for residential leases, whereas it offers
more flexibility for commercial leases. As described
in 6.2 Types of Commercial Lease, there are no sub-
types or distinct regulations within the commercial
lease category.

Although commercial lease agreements follow a
shared framework, the parties fine-tune the respec-
tive terms and conditions depending on the specific
category of leased asset and their operational require-
ments and concerns.

COVID-19 legislation addressed asset classes sepa-
rately, with residential leases benefiting from more
extensive protections (including rent moratoriums and
suspension of termination by landlords of the fore-
closure of mortgages or of eviction processes). Com-
mercial leases also benefited from protection, mainly
in respect of suspension of termination by landlords
and deferral of rent payments.

6.16 Effect of the Tenant’s Insolvency

The tenant’s declaration of insolvency does not auto-
matically suspend a lease agreement. However, the
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insolvency practitioner has the right to terminate the
lease with a 60-day prior notice, unless a shorter
notice period applies. After the tenant’s insolvency
declaration, the landlord cannot request termination
of the lease based either on non-payment of rent for
the period before the insolvency declaration or on
grounds of deterioration of the tenant’s financial situ-
ation.

Portuguese law protects leased premises used by an
insolvent debtor for personal and family life; in such
a case, the insolvency practitioner is not allowed to
terminate the lease, but unpaid rent due 60 days after
the declaration of insolvency may be considered a
debt of the insolvent estate. In case of eviction due to
unpaid rents, the landlord can claim compensation of
up to a quarter of the rent.

If there are guarantors under the lease agreement,
they are also liable for payment of due rents.

6.17 Right to Occupy After Termination or
Expiry of a Lease

The general rule is that upon lease expiry the tenant
is required to immediately hand over the premises,
unless otherwise resulting from mandatory law or
agreed by the parties. This rule is subject to devia-
tions in cases of expiry of the lease other than due to
the lapsing of the agreed term; for example, by default
in a scenario of termination by the landlord, the ten-
ant benefits from a one-month period within which to
hand over the premises, whereas in situations of end
of the lease due to expropriation or destruction of the
property, the handover can only be claimed after six
months.

If the leased premises are not handed over at the
expiry of the lease, unless the parties agree differ-
ently, the landlord is entitled to a compensation equal
to rent value corresponding to the handover delay, this
amount being doubled upon the tenant being notified
to comply.

6.18 Right to Assign a Leasehold Interest
Assignment and Sublease

As a general rule, the assignment of the tenant’s con-
tractual position or total or partial sublease is subject
to the landlord’s prior consent. Lease agreements



PORTUGAL | AW AND PRACTICE

Contributed by: Jodo Gongalo Galvao, Carolina Cardoso Alves, Miguel Paguete and Mafalda Oliveira Cordeiro, CS’Associados

may outline conditions for assignment or subletting,
such as ensuring that the assignee/subtenant meets
specific financial or operational criteria, or that the
property’s original use is maintained. Additionally, the
original tenant may be required to remain liable for the
lease obligations.

In respect of subleases, it should be noted that the
tenant may not charge subtenants a rent (proportion-
ally) higher than its own rent increased by 20% with-
out the landlord’s consent.

Transfer of Undertaking and Other
The following do not require landlord consent:

« transfer of commercial or industrial undertaking or
business as a going concern, although, except if
otherwise agreed, the landlord is entitled to a pre-
emption right regarding such transfer;

* temporary assignment of a business;

« assignment to an entity that continues to perform
in the leased premises the same independent pro-
fession/activity.

6.19 Right to Terminate a Lease

The general principle is that any party is entitled to ter-
minate a lease agreement if the counterparty commits
a breach that, due to its materiality or consequences,
renders the agreement such that it cannot reasonably
be requested to the non-defaulting party to maintain
it in force.

The NRAU provides a non-exhaustive list of cases of
breach that constitute fair grounds for termination of
a lease by the landlord, namely non-payment of rents
(with a delay of at least three months or four con-
secutive or non-consecutive delays within a 12-month
period in rent payment exceeding eight days), unau-
thorised use/sublease by the tenant, unlawful use of
the premises, failure to use the property for over one
year or breach of health, noise or other regulations.

The tenant is by law entitled to terminate the agree-
ment if the property has a defect or develops one that
endangers the life or health of the tenant or if the ten-
ant is deprived of its use, even if only temporarily, for
reasons beyond its control.
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The parties also retain the possibility of stipulating
other specific causes for termination.

6.20 Registration Requirements

Lease agreements must be executed in writing, notar-
ial intervention or other authentication formalities not
applying. Leases must be communicated to the tax
authorities before the end of the month following their
execution, this triggering the landlord’s requirement
to pay stamp duty amounting to 10% of the value of
one month of rent.

Leases of urban properties entered into for an initial
term of more than six years, as well as their assign-
ments and subleases, are subject to mandatory reg-
istration with the LRO in order to be effective vis-a-vis
third parties, with tenants bearing the cost of registra-
tion unless otherwise agreed.

6.21 Forced Eviction

Landlords may resort to the common courts to seek
the early termination of a lease due to breach by the
tenant and obtain an eviction order so as to reinstate
vacant possession of the premises; this is, however, a
lengthy procedure that usually averages between one
and two years (depending on the courts’ workload
and the defence presented by the tenant, particularly
if the materiality of the breach can be challenged).

Alternatively, provided that certain legal requirements
are met, landlords may use a special electronic evic-
tion procedure, with a potential timeline of six to eight
months.

6.22 Termination by a Third Party

A lease agreement may not be directly terminated by
a third party, such as a governmental or municipal
authority. However, lease agreements may expire as a
result of third-party actions, such as, by way of exam-
ple, an expropriation of the leased premises which
is incompatible with the lease, or an administrative
order determining the closure of such premises due
to breach of safety regulations.

On a different note, unless agreed otherwise with the
property owner, subleases automatically expire in the
event of expiration of the underlying head lease.
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6.23 Remedies/Damages for Breach

There are no statutory or customary limitations on
the damages that a landlord may collect as a con-
sequence of tenant breach and lease termination.
In general, in addition to claiming outstanding rents,
landlords seek to claim compensation for damage
caused by the tenant to the property, as well as for
costs incurred due to the eviction process. Landlords
may also seek to claim an indemnity for breach of con-
tract, this normally being equal to the value of rents
that would be due until the end of the lease term,
though courts tend to reduce or dismiss any indem-
nities payable thereunder on account of the potential
lease of the premises to third parties.

For details on security deposits posted by tenants,
see 6.8 Costs Payable by a Tenant at the Start of a
Lease.

7. Construction

7.1 Common Structures Used to Price
Construction Projects

The most common structures used to price construc-
tion prices are the following:

* Fixed price The agreed construction price is
deemed as fixed and final, corresponding to all
works comprised in the work scope. This fixed
price may vary in the event of additional works or
the decrease of works comprised within the initial
work scope.

* Price series Construction is performed based on
a pre-agreed series of unit prices, the project cost
corresponding to the total unit prices for each type
of work performed considering the amount thereof.

* Open book pricing The project cost is based on
the costs of materials and supplies incurred by the
contractor, to which a margin, spread or fixed fee
value is added as the contractor’s consideration.

7.2 Assigning Responsibility for the Design
and Construction of a Project

In general, the contractor is liable for all deficiencies
and errors arising out of the execution of the works
or the quality, shape and dimensions of the applied
materials (in cases where the project does not stipu-

18 CHAMBERS.COM

late the rules to be observed, as well as where these
are different from the ones approved).

Without prejudice, professional liability applies to the
several service providers involved in a construction
project, from architects/designers and engineers to
ultimately the contractor itself. This means that the
project owner may seek to hold these liable depend-
ing on the nature of any deficiency or error and on
the party/ies responsible for its design/features and/or
incorporation in the project, and such liability may be
exclusive to one party or shared by multiple parties.

7.3 Management of Construction Risk
Construction agreements usually regulate the contrac-
tor’s liability for the project, this including, in addition
to a set of representations and warranties (in order to
establish the contractor’s competence and qualifica-
tions), a number of undertakings concerning execu-
tion of the works. These undertakings might include,
for example, the obligation to put in place adequate
insurance policies (such as contractor’s all-risk insur-
ance), to safeguard the works and neighbouring prop-
erties, to allocate suitable and skilled manpower, to
use state-of-the-art construction techniques or to use
appropriate equipment, among others.

Construction risk is also managed via progress moni-
toring by the appointed supervising entity, as well as
by coupling payments with the effective verification
of such progress, mainly via monthly work certificates
and the achievement of pre-agreed milestones.

7.4 Management of Schedule-Related Risk
Construction agreements may stipulate schedule tar-
gets such as partial completion or milestone dates,
together with delay management mechanisms such
that the contractor deploys corrective measures.

In addition, construction agreements usually contain
penalty clauses according to which failure to meet
certain milestones or the incurring of critical pro-
ject delays results in monetary penalties that corre-
spond to a predefined percentage of the project cost
per each day of delay, this increasing as the delay
increases. Typically, these clauses also stipulate that
the agreement may be terminated if such penalties
reach a certain threshold.
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In addition to contractual mechanisms, the supervi-
sory team may be crucial to delay correction by pro-
posing alternative schedules to set the project back
on track.

7.5 Additional Forms of Security to Guarantee
a Contractor’s Performance

Security to guarantee a contractor’s performance is
also achieved by the requirement of contractors to
provide suitable collateral. The most common are
irrevocable first-demand bank guarantees for a per-
centage of the project cost; these guarantees should
remain in force until the provisional handover, after
which the respective value is adjusted downwards
until the definitive handover.

Bank guarantees may also be coupled with retentions
throughout the execution of the agreement, these rep-
resenting deductions of predetermined percentages
of the value of the monthly payments until a certain
value is reached.

7.6 Liens or Encumbrances in the Event of
Non-Payment

Contractors are entitled to a lien over the relevant
property in respect of the expenses made for the pur-
poses of maintaining or improving it (it is debatable
under case law and authorised legal doctrine whether
the right of lien is also intended to safeguard pay-
ment of the works’ cost). To circumvent this potential
lien, it is not uncommon for construction agreements
to contemplate the possibility of the owner providing
suitable collateral (bank guarantee or other) regarding
amounts claimed by the contractor, therefore avoiding
the property being retained.

Other encumbrances over the property to the ben-
efit of entities involved in the construction are not
typical, without prejudice to potential charges as a
consequence of enforcement proceedings whose
purpose is to obtain full payment of amounts owed
by the owner.

7.7 Requirements Before Use or Inhabitation
Until recently, a project could only be used or inhab-
ited provided that its suitability for the intended pur-
pose was evidenced by a use permit.
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Pursuant to Decree-Law 10/2024 of 8 January, which
seeks to streamline licensing procedures, after com-
pletion of the works it is necessary to submit to the
municipality certain documents to conclude the con-
trol procedure (the documents vary according to the
specifics thereof). However, it is no longer neces-
sary to wait for a decision or confirmation from the
municipality to use a property, since the delivery of the
required documents and the payment of applicable
fees constitute, for all legal purposes, the title that
enables its use for the intended purpose.

8. Tax

8.1 VAT and Sales Tax

The sale and purchase of corporate real estate are
generally VAT exempt. However, the seller may opt to
waive this exemption under specific conditions, such
as when both parties are VAT-registered and the prop-
erty is used for taxable activities. In such cases, VAT
is applied at the standard rate of 23% and the buyer
is responsible for accounting for the VAT under the
reverse charge mechanism.

While VAT is generally exempt on property transac-
tions, the option to waive this exemption allows for
VAT recovery on associated costs, which can be ben-
eficial depending on the specific circumstances of the
transaction.

8.2 Mitigation of Tax Liability

Share deals, acquisitions of companies holding real
estate through SPVs and mergers, and corporate
restructuring are very common ways of optimising the
exposure to RETT, stamp duty and CIT.

More recently, an increase in activity by real estate
investment funds/companies and SIGls has been
observed, these being particularly suitable for large
portfolio transactions.

8.3 Municipal Taxes

Municipal taxes are levied on the occupation of busi-
ness premises. The main municipal tax related to busi-
ness premises is the Municipal Property Tax (IMI), an
annual tax levied on the taxable value of real estate.
Rates vary between 0.3% and 0.45% for urban prop-
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erties, depending on the municipality. The tax is owed
by the property owner.

Small businesses with low taxable income may qualify
for temporary IMI exemptions. Certain urban rehabili-
tation projects may also benefit from IMI exemptions
for a period (eg, three to five years). Properties used
for non-profit activities or considered of public interest
may likewise be exempt.

Additional Municipal Property Tax (AIMI) is applica-
ble to owners that hold properties with a combined
tax value exceeding EUR600,000 (married couples or
civil partners who opt for joint taxation benefit from
a higher exemption threshold of EUR1.2 million). A
0.7% rate is applicable on the taxable value above
EUR600,000 (or EUR1.2 million if jointly taxed), a 1%
rate is applicable on the portion exceeding EUR1 mil-
lion (or EUR2 million if jointly taxed), and a 1.5% rate
is applicable on the portion exceeding EUR2 million
(or EUR4 million if jointly taxed).

Companies are subject to a single 0.4% rate on all
applicable properties (unless used for business, in
which case AIMI does not apply). Offshore entities
are subject to a 7.5% rate on all real estate owned in
Portugal.

8.4 Income Tax Withholding for Foreign
Investors

Non-resident individuals and entities earning income
from Portuguese sources are generally subject to
withholding tax. The rates can be reduced or elimi-
nated under applicable double taxation agreements
between Portugal and the investor’s country of resi-
dence.

Foreign investors in real estate investment funds/com-

panies and SIGls are subject to a 10% withholding tax
on income, paid by these entities.

20  CHAMBERS.COM

8.5 Tax Benefits

There are special RETT, IMI and stamp duty rates and
exemptions on the acquisition for housing purposes,
resale/rehabilitation and properties classified as his-
torical or cultural.

Special corporate structures are exempt from CIT on
certain categories of income. Foreign investors benefit
from a lower withholding tax of 10%.

Depreciation is deductible for properties used for
business activities. Costs of maintenance and repair,
condominium fees, insurance costs and others may
be deducted.

There are special tax reductions for individuals renting
properties.

Gains earned from the sale of the primary residence
may be exempt if reinvested in another home within

the EU/EEA or life insurance/retirement plans.

Capital gains tax is only levied on 50% of the gain.
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