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Privacy and Intellectual
Data Protection Property

#Privacy and Data Protection

EU US data transfers:
MEPs discuss the
adequacy of the EU US
Data Privacy Framework

On 1 March 2023, the Members of the
European Parliament (MEPs) debated
a draft motion for a resolution on the
European Commission’s draft adequacy

decision regarding the EU-US Data Privacy
Framework, as well as the Furopean Data

Protection Board (EDPB) opinion on the

matter, issued on 28 February.

During the debate, the European Data
Protection Board (EDPB) was heard in the
European Parliament’s Committee on Civil
Liberties, Justice and Home Affairs (LIBE),
on the European Commission’s proposed
implementing decision, submitted in
December 2022 under Article 45 of the
GDPR on the adequacy of the level of data
protection of the Data Privacy Framework
between the EU and the US (DPF).

Artificial
Intelligence

-4-=>

The EU-US Data Privacy Framework
is another attempt to create a legal
framework to allow the transfer of
personal data between the EU and the
US, while ensuring an adequate level of
protection equivalent to the one afforded
by the GDPR. The previous two adequacy
decisions, based on the Safe Harbour and

Privacy Shield frameworks, were both

invalidated by the Court of Justice of the
Euroepan Union (CJUE). The concerns
related in particular to US intelligence
activities and the lack of an effective
judicial remedy for EU citizens.

For more information, please see the

European Parliament press release. ®



https://edpb.europa.eu/system/files/2023-02/edpb_opinion52023_eu-us_dpf_en.pdf
https://edpb.europa.eu/system/files/2023-02/edpb_opinion52023_eu-us_dpf_en.pdf
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32000D0520
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2016.207.01.0001.01.ENG&toc=OJ%3AL%3A2016%3A207%3ATOC
https://www.europarl.europa.eu/committees/en/eu-us-data-transfers-meps-discuss-the-ad/product-details/20230221EOT07243
https://edpb.europa.eu/news/news/2023/edpb-publishes-three-guidelines-following-public-consultation_en
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SIS regulations
enter into operation

The Schengen Information System (SIS)
regulations entered into operation on 7
March 2023, being now under the purview
of the Coordinated Supervision Committee
(CSC). The CSC brings together the national
data protection authorities (DPAs) and the
European Data Protection Supervisor (EDPS)
to ensure coordinated supervision of large-
scale IT systems and of EU bodies, offices

and agencies, in accordance with Art. 62 of

on the protection of natural persons
with regard to the processing of personal data
by the Union institutions, bodies, offices and
agencies and on the free movement of such
data.

SIS is a large-scale IT system which supports
internal security and the exchange of
information on persons and objects between
national police, border control, customs, visa
and judicial authorities within the Schengen
area. The SIS regulations contain specific
rules on the protection of personal data,
and the General Data Protection Regulation
(GDPR) and

New UK GDPR

On 8 March 2023 the United Kingdom (UK)
government’s new Department for Science,
Innovation and Technology (DSIT) published

proposals for changes to UK data laws in the

on the protection of natural
persons with regard to the processing of
personal data by competent authorities for
the purposes of the prevention, investigation,
detection or prosecution of criminal offences
or the execution of criminal penalties, and on
the free movement of such data, transposed

into national law by

All individuals have the right of access to
their personal data processed in the SIS, as
well as the right to have their data rectified if
inaccurate, or deleted if unlawfully processed.
These rights can be exercised in any Schengen
State. In Portugal, for instance, these rights
can be exercised before the

(Gabinete Nacional SIRENE, or GNS).
The Portuguese Data Protection Supervisory
Authority (Comissao Nacional de Protecao
de Dados, or CNPD) is Portugal’s national
supervisory authority under the SIS, forming
part of the CSC, which operates within the
framework of the EDPB.

For more information, please see the

This new draft is part of the UK government’s
desireto positionthe countryasamoreattractive
location for digital economy businesses in the
post-Brexit era and, essentially, to alter data
protection laws within a more business-friendly

legal framework.

While changes to the and

may attract some degree of
opportunity in that regard, they also carry risks
for businesses in terms of legal uniformity,
possibly undermining the

already approved by the European Commission


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32018R1725
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32018R1725
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32018R1725
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016L0680
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016L0680
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016L0680
https://dre.pt/dre/detalhe/lei/59-2019-123815983
https://dre.pt/dre/detalhe/lei/59-2019-123815983
https://www.puc-spoc.pt/en/uo/sirene
https://www.puc-spoc.pt/en/uo/sirene
https://edpb.europa.eu/csc/about-csc/who-we-are-coordinated-supervision-committee_en
https://edpb.europa.eu/csc/about-csc/who-we-are-coordinated-supervision-committee_en
https://publications.parliament.uk/pa/bills/cbill/58-03/0265/220265.pdf
https://publications.parliament.uk/pa/bills/cbill/58-03/0265/220265.pdf
https://www.legislation.gov.uk/eur/2016/679/contents
https://www.legislation.gov.uk/ukpga/2018/12/pdfs/ukpga_20180012_en.pdf
https://www.legislation.gov.uk/ukpga/2018/12/pdfs/ukpga_20180012_en.pdf
https://commission.europa.eu/document/dabdaf35-ee58-405e-ac3e-924d04b2cfe4_en
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Coordinated enforcement
on role of Data Protection
Officers

On 15 March 2023, the EDPB launched its 2023

(CEF).
During the course of the current year, 26 DPAs
across the European Economic Area (EEA),
including the EDPS, will take partin CEF 2023 on
the designation and position of data protection
officers (DPOs).

DPOs play an essential role in contributing
to compliance with data protection laws and
promoting effective protection of data subject
rights. The main objective of this year’s CEF is
to learn more about that role played by DPOs
and to ensure that they have the position
required by Articles 37 to 39 of the GDPR in their
organisation, as well as the necessary resources

to perform their duties.

LEPO Guidelines for
Examination 2023
center into foree

On 1 March 2023 the and
guidelines2023 enteredintoforce,superseding
the editions of March 2022.

The EPC guidelines give instructions on the
practice and procedure to be followed in the
variousaspectsoftheexaminationof European
applications and patents in accordance with
the

Participating DPAs will implement the CEF at a

national level in a number of ways:

e Questionnaires sent to DPOs to identify if a
formal investigation is warranted;

+ Commencement of a formal investigation;

»  Follow-up of ongoing formal investigations.

In Portugal, the CNPD will directly contact the
DPOs notified to the European Commission by
all public and private organisations to voluntarily
participate in this action and answer the CEF
2023 questionnaire. CNPD has already stated
that this will not entail an investigative action,
as it wants first and foremost to have a deeper
understanding of the DPOs role in organisations,
so that it can also find ways to better support
their work. In that regard, DPOs will not have to
identify themselves or their organisation to take

part in the CEF 2023 questionnaire.

For more information, please see the

and

On the other hand, the PCT-EPO guidelines
contain instructions on the practice and
procedure to be followed in the various
aspects of the handling of international
applications before the European Patent
Office (EPO) in its capacity as International
Searching Authority and International

Preliminary Examining Authority.



https://documents.epo.org/projects/babylon/eponet.nsf/0/616B456AA59D7B02C12589630059E5C2/$File/epo_guidelines_for_examination_2023_hyperlinked_en.pdf
https://documents.epo.org/projects/babylon/eponet.nsf/0/11D633ABD069D9E9C1258963005A99BA/$File/pct_epo_guidelines_2023_hyperlinked_en.pdf
https://documents.epo.org/projects/babylon/eponet.nsf/0/C990DDA768AB6170C12589480044BCEA/$File/EPC_17th_edition_2020_en.pdf
https://documents.epo.org/projects/babylon/eponet.nsf/0/C990DDA768AB6170C12589480044BCEA/$File/EPC_17th_edition_2020_en.pdf
https://edpb.europa.eu/our-work-tools/our-documents/other/edpb-document-coordinated-enforcement-framework-under-regulation_en
https://edpb.europa.eu/news/news/2023/launch-coordinated-enforcement-role-data-protection-officers_en
https://edpb.europa.eu/news/news/2023/launch-coordinated-enforcement-role-data-protection-officers_en
https://www.cnpd.pt/comunicacao-publica/noticias/o-papel-dos-epd-no-centro-da-acao-coordenada-ue-para-2023/

ROUND"P

CS'ASSOCIADOS

March 2023

EPO and European
Commission sign agreement
on Unitary Patent

On 7 March 2023 the EPO and the European
Commission signed a working arrangement
on European patents with unitary effect, in
accordance with Article 14 of Regulation (EU)
No 1257/2012 of the European Parliament
and of the Council of 17 December 2012

implementing enhanced cooperation in
the area of the creation of unitary patent

protection.

The arrangement relates to cooperation
and exchange of views between the two

institutions to enhance the benefits of the

Unitary Patent system and promote its
widespread use particularly among small
and medium-sized enterprises. Moreover, it
includes a provision regarding the sharing of
data and information between the EPO and
the European Commission and insights from
surveys and case studies concerning the

promotion and use of the Unitary Patent.

In preparation for the launch of the Unitary
Patent system starting on 1 June 2023, the
EPO continues to offer transitional measures
to all patent applicants in the final stages of

the granting process.

For more information, please see EPO press

release. @

#Artificial Intelligence

The US Chamber of Commerce’s
Artificial Intelligence (Al)
Commission publishes a Report
on the promise of Al

On 9 March 2023, the US Chamber of
Commerce’s Artificial Intelligence Commission
on Competitiveness, Inclusion, and Innovation

released a comprehensive report on the

promise of Al, while calling for a risk-based
regulatory framework to ensure a responsible

and ethical use of this technology.

For more information, please see the U.S.

1CO Guidance on Al and
Data Protection has been
updated

On 15 March 2023, |ICO Guidance on Al

and Data Protection has been updated

after requests from UK industry to clarify
requirements for fairness in Al. This update is
aligned with the UK government’s vision of a

pro-innovation approach to Al regulation.

For more information, please see |ICO press

release. ®

Chamber of Commerce press release. ®



https://www.uschamber.com/technology/artificial-intelligence-commission-report
https://ico.org.uk/for-organisations/guide-to-data-protection/key-dp-themes/guidance-on-ai-and-data-protection/about-this-guidance/
https://ico.org.uk/for-organisations/guide-to-data-protection/key-dp-themes/guidance-on-ai-and-data-protection/about-this-guidance/
https://ico.org.uk/for-organisations/guide-to-data-protection/key-dp-themes/guidance-on-ai-and-data-protection/
https://ico.org.uk/for-organisations/guide-to-data-protection/key-dp-themes/guidance-on-ai-and-data-protection/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32012R1257
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32012R1257
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32012R1257
https://single-market-economy.ec.europa.eu/industry/strategy/intellectual-property/patent-protection-eu/unitary-patent-system_en
https://www.epo.org/news-events/news/2023/20230307.html
https://www.epo.org/news-events/news/2023/20230307.html
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The UK government publishes
a whilte paper on Al

On 29 March 2023, the UK government

published a Policy Paper detailing its plans for

implementing a pro-innovation approach to Al

regulation. The aim of this paper is to guide the
use of Al'in the UK by striking a balance between

regulation and innovation.

In that regard, the Paper addresses, among
other things, the principles applicable to Al (i.e.,
safety, transparency, fairness, accountability
and contestability) and the shared values and
standards which Al professionals must comply
with.

The UK government is know seeking views

through a supporting consultation.

For more information, please see the UK

Government press release. o
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being, nor does it purport to offer,a comprehensive analysis of its subject matter. Therefore, it does not

replace appropriate legal advice into the topics it describes. This information cannot be reproduced, in

whole or in part, without the express authorisation of CS’Associados.


https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1146542/a_pro-innovation_approach_to_AI_regulation.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1146542/a_pro-innovation_approach_to_AI_regulation.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1146542/a_pro-innovation_approach_to_AI_regulation.pdf
https://www.gov.uk/government/publications/ai-regulation-a-pro-innovation-approach/white-paper
https://www.gov.uk/government/publications/ai-regulation-a-pro-innovation-approach/white-paper

