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Campos Ferreira, Sa Carneiro — CS Associados

1 Liability Systems

1.1 What systems of product liability are available (i.e.
liability in respect of damage to persons or property
resulting from the supply of products found to be

defective or faulty)? Is liability fault based, or strict,

or both? Does contractual liability play any role? Can
liability be imposed for breach of statutory obligations
e.g. consumer fraud statutes?

Product liability is governed by Dectee-Law no. 383/89, of 6
November (as amended by Dectee-Law no. 131/2001, of 24
April), which implemented Directive 85/374/EEC, of 25 July,
on producer liability for defective products (“Product Liability
Regime”).

According to the Product Liability Regime, the producer is
liable for damages caused to consumers as a result of defects of
products placed on the market independently of fault (known as
strict product liability in foreign legal systems). The damages
covered under this regime are specified in question 6.2 below.

Additionally, general regimes of liability — specifically tort and
contractual liability — may apply.

Tort cases should typically be related to non-compliance with
legal technical and consumer protection rules by the producer
that caused damages to a specific consumer; whilst contractual
liability cases refer to situations where a consumer goods sale
agreement was entered into by the producer and the consumer
and subsequently breached by the producer.

1.2 Does the state operate any special liability regimes

or compensation schemes for particular products e.g.
medicinal products or vaccines?

There are no special producer liability regimes or legal regimes
related to specific products. On this matter, the only applicable
regime is the Product Liability Regime and, for issues on which
the former is silent, the Portuguese Civil Code.

1.3 Who bears responsibility for the fault/defect? The

manufacturer, the importer, the distributor, the “retail”
supplier or all of these?

As a general rule, the liable producer is the manufacturer of the
finished product.

However, the liable producer can also be: (i) any commercial
importer who acts in the European Union and imports and sells,
leases or distributes goods from third countries outside of the
European Union; and (ii) any product supplier whose producer

Product Liability 2021

Chapter 19

‘“ Joao Maria Pimentel
ﬁ Joana Arnaud

or importer is not identified, unless, if notified in writing, it
communicates to the injured party within three months, also in
writing, the identity of one or the other, or a previous supplier.

Additionally, if multiple people cause damages to a consumer,
all of them are liable for the purposes of this regime. The
defendant that eventually pays the indemnity to the consumer
may be entitled to a right of recourse towards the other persons
responsible for the damages caused.

1.4 May a regulatory authority be found liable in

respect of a defective/faulty product? If so, in what
circumstances?

Pursuant to Law no. 67/2007, of 31 December (“State and Public
Entities Tort Civil Liability Regime”), the Portuguese State
and any Portuguese public regulatory authorities can be held liable
for damages caused to any persons, if such damages are caused by
any public servant who is, at least, at minor fault, within the scope
of their functions.

1.5 In what circumstances is there an obligation to

recall products, and in what way may a claim for failure
to recall be brought?

Public regulators may recall any products when deemed neces-
sary to assure the defence of public interests, such as public
health. The Consumer Goods and Services Security Commission
may recall any product that is deemed dangerous to the public,
according to Dectee-Law no. 69/2005, of 17 Match (“Consumer
Goods Safety Regime”).

Additionally, Infarmed, I.P., the public health regulator, may
order the recalling and apprehension of drugs or any health prod-
ucts that are considered dangerous to public health, as provided
for in Decree-Law no. 46/2012, of 24 February (“Infarmed
Organic Law”).

The court can also determine the obligation to recall prod-
ucts within legal proceedings aimed at such an outcome (e.g. class
action).

A claim for failure to recall can be brought in Portuguese
courts, whether to claim compensation for damages or to enforce
the obligation to recall products.

1.6 Do criminal sanctions apply to the supply of

defective products?

According to the Portuguese Criminal Code, any producer who
falsifies or corrupts the contents of health and food goods, sells
health and food goods after their expiry date or distributes
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defective health and food goods, causing danger to public
health, may be subject to a prison sentence of up to eight years
or, if negligent, to a prison sentence of up to five years.
Additionally, producers who sell and distribute food products
dangerous to public health can be subject to a prison sentence
of up to three years or a criminal fine, under the terms of
Decree-Law no. 28/84, of 20 January, as amended by Law no.
20/2008 (“Economic and Anti-Health Criminal Regime”).
Producers can also be subject to administrative fines and acces-
sory sanctions if health and safety obligations are not complied
with, under the terms of the Consumer Goods Safety Regime.

2 Causation

2.1 Who has the burden of proving fault/defect and

damage?

Whilst the consumer is not required to prove the producer’s fault,
since liability is independent of fault, the consumer bears the
burden of proof in relation to other civil liability requirements,
namely defect, damages and causation between the defect and
damages.

2.2 What test is applied for proof of causation? Is it
enough for the claimant to show that the defendant
wrongly exposed the claimant to an increased risk of a
type of injury known to be associated with the product,
even if it cannot be proved by the claimant that the
injury would not have arisen without such exposure?
Is it necessary to prove that the product to which the
claimant was exposed has actually malfunctioned and
caused injury, or is it sufficient that all the products or
the batch to which the claimant was exposed carry an
increased, but unpredictable, risk of malfunction?

The most relevant test applied to causation under Portuguese
civil law is the adequate causation criterion. According to this
criterion, the result can only be deemed to have been caused by
a certain action if the result was objectively and reasonably fore-
seeable, under normal social conditions, by the agent at the time
of the fact and considering the underlying circumstances.

Therefore, the defect must have been directly caused by an
action (or inaction) of the producer and the defect must directly
cause the damage to the consumer (double causation).

Considering the above, the consumer must prove that the
defective product caused the injury. As such, it is not sufficient
to claim that a type of injury is known to be associated with
the product if there is no evidence confirming that the product
caused the damage.

2.3 What is the legal position if it cannot be
established which of several possible producers

manufactured the defective product? Does any form of
market-share liability apply?

According to the adequate causation test, there can be no indi-
rect or unproven causation between an action and damages.
Therefore, under Portuguese law, the American-Californian
market-share liability test does not apply.

Likewise, various scholars have asserted that market-share
liability is not valid under Portuguese law, since civil liability
depends on absolute certainty that a specific agent took an
action; mere probability will not suffice.

Nevertheless, according to the Product Liability Regime, any
supplier whose producer or importer is not identified may itself
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be considered a producer and consequently held liable for the
damages caused, unless, if notified in writing, it communicates
to the injured party within three months, also in writing, the
identity of the producer/importer, or a previous supplier.

2.4 Does a failure to warn give rise to liability and, if
so, in what circumstances? What information, advice
and warnings are taken into account: only information
provided directly to the injured party, or also information
supplied to an intermediary in the chain of supply
between the manufacturer and consumer? Does it make
any difference to the answer if the product can only be
obtained through the intermediary who owes a separate
obligation to assess the suitability of the product for the
particular consumer, e.g. a surgeon using a temporary
or permanent medical device, a doctor prescribing a
medicine or a pharmacist recommending a medicine?

Is there any principle of “learned intermediary” under
your law pursuant to which the supply of information

to the learned intermediary discharges the duty owed

by the manufacturer to the ultimate consumer to make
available appropriate product information?

Producers must inform consumers of all the relevant risks asso-
ciated with the product, if such risks are not obvious without
adequate warnings, as provided for in the Consumer Goods
Safety Regime and in Law no. 24/96, of 31 July, as amended by
Law no. 63/2019 (“Consumer Protection Regime”).

Producers and distributors must also inform the Consumers’
Institute if the product placed on the market presents unforeseen
risks to consumers, according to the Consumer Goods Safety
Regime.

Distributors are legally obliged to guarantee the safety of the
distributed products, under the terms of the Consumer Goods
Safety Regime, namely by:

(i)  refusing to distribute products considered dangerous;

(i) providing warnings to consumers and the competent
authorities; and

(iii) recalling the products if deemed dangerous.

Non-compliance with these technical obligations may be
punished with administrative fines, up to EUR 44,890.

Producers and distributors may also be subject to civil liability
if a consumer suffered damages as a consequence of the producet/
distributot’s inaction and non-compliance with duties to inform.

Lastly, there is no specific “learned intermediary” liability
regime in Portuguese law. However, “learned intermediaries”
may be subject to civil liability under general tort and any contrac-
tual civil liability term.

3 Defences and Estoppel

3.1 What defences, if any, are available?

Under the Product Liability Regime, the producer is not held

liable for any product defects if he proves that:

(i)  he did not put the product into circulation on the market;

(ii)  considering the circumstances, it can reasonably be admitted
that the defect did not exist when the product entered into
circulation;

(iii) he did not manufacture the product for sale or any other
form of distribution for an economic purpose, nor did he
produce or distribute it within the scope of his professional
activity;

(iv) in the case of a component part, the defect is attributable to
the design of the product in which it was incorporated or to
the instructions given by its manufacturer.

Product Liability 2021
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Additionally, according to some Portuguese authors, force
magenre events can exclude the liability of the producer, even if
this is not expressly provided for in the Product Liability Regime.

3.2 Isthere a state of the art/development risk
defence? Is there a defence if the fault/defect in
the product was not discoverable given the state of

scientific and technical knowledge at the time of supply?
If there is such a defence, is it for the claimant to prove
that the fault/defect was discoverable or is it for the
manufacturer to prove that it was not?

Yes; according to the Product Liability Regime, the producer is not
held liable if it demonstrates that the state of scientific and tech-
nical knowledge, at the time when the product was put into circu-
lation, did not allow for the existence of the defect to be detected.

However, the producer bears the burden of proof related to
the scientific impossibility of the discovery of the defect.

3.3 Is it a defence for the manufacturer to show that he
complied with regulatory and/or statutory requirements
relating to the development, manufacture, licensing,
marketing and supply of the product?

Yes. The producer is not liable if the defect resulted from compli-
ance with mandatory standards established by public authorities.

3.4 Can claimants re-litigate issues of fault, defect
or the capability of a product to cause a certain type of
damage, provided they arise in separate proceedings
brought by a different claimant, or does some form of
issue estoppel prevent this?

Provided that the claimants and damages are different in each
claim, there is no issue estoppel that prevents this.
However, under Portuguese civil procedure law, it is not

admissible to have either:

(i)  two or more pending actions with the same claim, parties
and object (/is pendens rule); or

(ii) a subsequent identical claim with the same parties and
object over a matter that has already been decided by a
coutrt (force of res judicata rule).

3.5 Can defendants claim that the fault/defect was due
to the actions of a third party and seek a contribution or
indemnity towards any damages payable to the claimant,

either in the same proceedings or in subsequent
proceedings? If it is possible to bring subsequent
proceedings, is there a time limit on commencing such
proceedings?

No, the civil liability of the producer is not excluded if a third
party contributed to the defect. Therefore, the producer is held
accountable for any actions of third parties over the products
sold to consumers.

In addition, if multiple people (namely the producer and/or a
third party) cause damages to a consumer, all of them are liable
for the purposes of this regime. The defendant that eventu-
ally pays the indemnity to the consumer may be entitled to a
right of recourse towards the other persons responsible for the
damages caused.

This does not mean, however, that cither the defendant or
the claimant cannot hold the third party exclusively liable for
the damages caused, under the general terms of the Portuguese
Civil Code, within a three-year time limit.
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3.6 Can defendants allege that the claimant’s actions

caused or contributed towards the damage?

According to the Product Liability Regime, defendants can claim
that the consumer contributed, with fault, to the damage, in
order to exclude civil liability or to reduce the indemnity. The
court will decide whether this is admissible or not.

4 Procedure

4.1 Inthe case of court proceedings, is the trial by a

judge or a jury?

Within civil and administrative court proceedings, the trial is
by a judge.

4.2 Does the court have power to appoint technical
specialists to sit with the judge and assess the evidence
presented by the parties (i.e. expert assessors)?

Yes, the court may appoint a technical specialist to assist, namely
during trial, or to produce a technical report. However, the
appointment of technical specialists is still very rare.

4.3 s there a specific group or class action procedure
for multiple claims? If so, please outline this. Is the

procedure ‘opt-in’ or ‘opt-out’? Who can bring such
claims e.g. individuals and/or groups? Are such claims
commonly brought?

Class actions are allowed under Portuguese law, there being a

specific proceeding called accao popular to deal with a group of

related claims, which is foreseen in Law no. 83/95, of 31 August.

This procedure grants all citizens, individually or through

organisations created for the defence of relevant interests, the

right to initiate a class action, in the cases and within the terms
established in the law. Itincludes the right of an injured party or
patties to request compensation to:

m  promote the prevention, termination or judicial prosecution
of infringements against public health, consumer rights,
quality of life and the preservation of the environment and
cultural heritage; and

m  guarantee the defence of state property and the property
of the autonomous regions or of the local authorities (e.g.
municipalities).

Generally, class actions are not restricted to a particular area
of law or to a specific sector. Notwithstanding this, the law spec-
ifies certain areas to be specially protected by these actions such
as public health, consumer rights, quality of life and the environ-
ment, cultural heritage and public dominium. It is important to
note that collective action is available for product liability.

Class or group proceedings can be brought by individuals, asso-
ciations and foundations created for the defence of relevant inter-
ests (regardless of their direct interest in the case), local authorities
regarding the interests of their residents, within their respec-
tive area, the Public Prosecutor’s Office regarding the defence
of cultural heritage or consumer rights, and also the Directorate-
General for Consumers for the defence of consumer rights.

Portuguese law establishes an “opt-out” scheme, as the inter-
ested parties can, after being served by the court, choose not to
be represented by the claimant, in which case the judgment will
not apply to such interested party.

In general, class actions are still not very common in Portugal,
although their number has been increasing in recent years.
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4.4 Can claims be brought by a representative body

on behalf of a number of claimants e.g. by a consumer
association?

Claims can be brought by a representative body.

However, Portuguese law establishes certain compulsory
features for associations and foundations that intend to bring a
class action, such as:

m  they must be a legal person;

m  their purpose, established in their articles of association,
must expressly comprise the defence of relevant interests
in these types of action; and

m  they must not carry out any kind of professional activity that
may compete with companies or independent professions.

4.5 May lawyers or representative bodies advertise
s and, if so, does this occur frequently? Does

ing materially affect the number or type of
claims brought in your jurisdiction?

Lawyers are not allowed to advertise for claims under Portuguese
law.

As regards representative bodies, as mentioned in question
4.4 above, they have legal standing to bring claims to the court,
in which the other interested parties will be identified. It will
then be the court that will serve the interested parties, who then
have the option to opt out.

4.6 How long does it normally take to get to trial?

It normally takes from 10 to 18 months to get to trial.

4.7 Can the court try preliminary issues, the result
of which determine whether the remainder of the trial
should proceed? If it can, do such issues relate only

to matters of law or can they relate to issues of fact as
well, and if there is trial by jury, by whom are preliminary
issues decided?

The court can try preliminary issues before the proceedings
move to trial. Indeed, after the written statements, the court can
decide that the conditions for rendering the final judgment have
already been met (e.g. when the time limit to file the claim had
already expired or when there is a /is pendens ot res judicata issue).

The court can also render an interim judgment but only in
relation to some of the issues or claims under discussion.

In either case, the preliminary issues can relate to matters of
law and also of fact.

4.8 What appeal options are available?

There are three levels of jurisdiction in Portugal: lower courts;
appeal courts; and the Supreme Court of Justice. As alast resort,
a party may appeal to the Constitutional Court, insofar as it
has maintained beforehand that a provision applied under the
proceedings breaches the Portuguese Constitution.

ICLG.com

4.9 Does the court appoint experts to assist it in
considering technical issues and, if not, may the parties
present expert evidence? Are there any restrictions on
the nature or extent of that evidence?

Under Portuguese law, expert evidence, which can be provided
by one or three experts, may be requested by the parties and by
the judge.

The expert evidence can only refer to the facts claimed by both
or either party in their written statements.

The experts produce a written report that is submitted to the
court and made available to both parties before the trail. Experts
may also be summoned to clarify their statements, yet they are
heard by the lawyers and the court as witnesses. When ques-
tioned, their input shall be limited to the report’s scope.

In case of product liability, the experts” opinion has a relevant
role. The judge is not bound to the experts’ written report, but
normally he or she follows it.

4.10 Are factual or expert witnesses required to present

themselves for pre-trial deposition and are witness
statements/expert reports exchanged prior to trial?

Under Portuguese law, witnesses (factual or expert) present them-
selves during the trial, but before the final pleadings, for oral depo-
sition concerning the facts or issues that are of their direct knowl-
edge. Experts are also heard as witnesses, and can be summoned
to clarify their written statements if expert evidence was presented
during the hearing.

Except when the witness is absolutely unable to travel to court
or be heard by videoconference, the judge may authorise, subject
to agreement of all the parties, a written deposition.

If there is a risk that it will become very difficult or impos-
sible to obtain the testimony of certain persons (for instance,
because of illness or travel abroad) or the verification of certain
facts by way of inspection, it is possible to obtain such testimony
or inspection in advance. The applicant shall justify before
the court why evidence must be produced in advance. In this
context, any evidence obtained shall be tape-recorded or regis-
tered in a written document.

Expert reports are exchanged prior to trial.

4.11 What obligations to disclose documentary

evidence arise either before court proceedings are
commenced or as part of the pre-trial procedures?

Under Portuguese law, there is no obligation to disclose docu-
mentary evidence either before court proceedings begin or as part
of pre-trail procedures.

In any case, whenever a relevant document is in the counterpar-
ty’s possession, the interested party can request the court to notify
the counterparty to file such document within the proceedings.

4.12 Are alternative methods of dispute resolution

required to be pursued first or available as an alternative
to litigation e.g. mediation, arbitration?

Alternative methods of dispute resolution are, as a general rule,
optional and subject to agreement of the parties. An exception
to this rule is arbitration, whenever it is imposed by the law,
which is the case for consumer disputes under the amount of
EUR 5,000 whenever such option is chosen by the consumer, as
foreseen under the Consumer Protection Regime.
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4.13 In what factual circumstances can persons that are
not domiciled in your jurisdiction be brought within the
jurisdiction of your courts either as a defendant or as a
claimant?

Portugal is subject to the jurisdiction rules foreseen in Regulation
(EU) no. 1215/2012 of the European Patliament and of the
Council of 12 December 2012 on jurisdiction and the recognition
and enforcement of judgments in civil and commercial matters.

The general rule foreseen in the said Regulation provides that

persons domiciled in a Member State shall, whatever their nation-

ality, be sued in the courts of that Member State.

There are, however, exceptions:

(i)  in matters relating to a contract, a person domiciled in a
different Member State may be sued in Portugal if this is the
place of performance of the obligation in question; and

(ii) in matters relating to tort, delict or quasi-delict, a person
domiciled in a different Member State may be sued in
Portugal if this is the place where the harmful event occurred
of may occu.

Also in accordance with the said Regulation, a person domi-
ciled in a different Member State may also be sued where he or she
is one of a number of defendants, in the courts of the place where
any one of them is domiciled, provided the claims are sufficiently
closely connected.

Portuguese domestic law also foresees, as a general rule, that the
defendant is sued in the courts of his or her domicile. In matters
relating to a contract and where the defendant is a legal person,
the claimant can choose between the domicile of the defendant or
the place of performance of the obligation in question.

5 Time Limits

5.1 Are there any time limits on bringing or issuing

proceedings?

There are time limits on bringing proceedings. See question
5.2 below.

However, the expiration of such time limits cannot be raised
by the court at its own motion; it must be claimed by the parties
within the proceedings.

5.2 If so, please explain what these are. Do they vary
depending on whether the liability is fault based or

strict? Does the age or condition of the claimant affect
the calculation of any time limits and does the court
have a discretion to disapply time limits?

The applicable limitation periods are as follows:

m  tortious liability — three years from the date the claimant
became aware of tort acts, even if he or she did not know
the tort action or the extent of the injuries;

m  contractual liability — 20 years after the occurrence of the
harmful event; and

m  liability under the Product Liability Statute — three years
after the date on which the claimant became aware or should
have become aware of the damage, the defect and the iden-
tity of the producer. However, the maximum time limit
for a producer’s strict liability is 10 years after the defective
product was put into circulation.

The age or condition of the claimant does not affect the calcu-
lation of any time limits. The court has no discretion to disapply
the time limits.
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5.3 To what extent, if at all, do issues of concealment

or fraud affect the running of any time limit?

When the interested party cannot claim his or her right during
the last three months of the term for fraud or force majeure
reasons, limitation periods are suspended for as long as the party
is prevented from performing his or her rights.

6 Remedies

6.1 What remedies are available e.g. monetary

compensation, injunctive/declaratory relief?

The consumer is entitled to:

(i)  receive monetary compensation if the producer is deemed
liable for the defect and for the respective damage caused;

(i) demand the substitution/reparation of the product (¢
Decree-Law no. 67/2003, of 8 April, as amended by Decree-
Law no. 84/2008 (“Consumer Goods Sale and Guarantees
Regime”);

(iii) the termination of the agreement entered into between the
consumer and the seller of the consumer good with the
return of the defective product (¢ Consumer Goods Sale
and Guarantees Regime);

(iv) the reduction of the purchase price (¢ Consumer Goods
Sale and Guarantees Regime).

These last two remedies, prima facie, are only applicable to the
seller of the consumer goods (since the producer does not neces-
sarily enter into an agreement with the purchaser).

If the producer does not comply with the consumer’s claims,
the consumer may resort to the courts in order to be compensated
for the damages suffered. Should there be a risk of serious loss,
the claimant can file an injunction in order to prevent any further
damages or the reduction or loss of any assets that may be adequate
to pay the compensation that may be awarded by the court.

6.2 What types of damage are recoverable e.g. damage

to the product itself, bodily injury, mental damage,
damage to property?

Under Portuguese civil law, any patrimonial (e.g. damage to the
product and to property) or moral damages (e.g. bodily injury or
mental damages) may be recoverable.

In particular, according to the Product Liability Regime,
consumers can receive an indemnity for any damages caused by
a consumer good which lead to:

(i)  death;

(i)) bodily injury; and

(i) damage to property other than the consumer good itself, if
destined for personal use.

Although the consumer cannot receive an indemnity for
damages caused to the defective product itself under the Product
Liability Regime, it may receive compensation for damages caused
to the aforementioned product under the general contractual/tort
civil liability terms provided for in the Portuguese Civil Code,
should those terms apply.

6.3 Can damages be recovered in respect of the
cost of medical monitoring (e.g. covering the cost of

investigations or tests) in circumstances where the
product has not yet malfunctioned and caused injury,
but it may do so in future?

Under Portuguese law, indemnities can only be attributed if there
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was an effective and present damage, since the purpose of civil
liability is to repair damages that were caused to individuals.

6.4 Are punitive damages recoverable? If so, are there

any restrictions?

Punitive damages are not provided for in Portuguese civil law,
unless contractually agreed between the parties through the
insertion of a penalty clause. Indeed, Portuguese civil liability
is meant to repair damages, not punish individuals — that legal
purpose is left to Portuguese criminal law.

According to some Portuguese scholars, the simultaneous
application of civil and criminal liability would constitute a
breach of the non bis in idem criminal constitutional principle: an
individual cannot be punished twice in respect of one act.

However, there have been some recent developments in this
matter. Some Portuguese scholars admit the validity of puni-
tive damages in the Portuguese legal system in regard to their
clear legal and economic advantages, defending the autonomy
and distinctiveness of the punitive purpose of civil liability.
Additionally, the Portuguese Supreme Court of Justice has
recently recognised this position.

6.5 Is there a maximum limit on the damages

recoverable from one manufacturer e.g. for a series of
claims arising from one incident or accident?

Under Portuguese law, the guantum of the indemnity is limited to
the economic value of the damages that were effectively suffered
by an individual.

However, there is not a strict, specific maximum limit related
to damages recoverable from a manufacturer (although, under
the Product Liability Regime, they must be over EUR 500).

It is important, nevertheless, to consider that moral damages
will be quantified by the court using equity (justice in accord-
ance with the circumstances of the case).

6.6 Do special rules apply to the settlement of claims/
proceedings e.g. is court approval required for the

settlement of group/class actions, or claims by infants,
or otherwise?

Yes, court approval and validation are required for any settle-
ment. The settlement agreement must be executed in writing,
by means of a private document, public deed or procedural term.

The court will render a judgment which will not include any
analysis of the merit of the settlement but only of its formal
requirements. If approved, the settlement agreement can be
enforced in court (enforcement proceeding) should any party
fail to comply with its terms.

6.7 Can Government authorities concerned with health
and social security matters claim from any damages
awarded or settlements paid to the claimant without
admission of liability reimbursement of treatment

costs, unemployment benefits or other costs paid

by the authorities to the claimant in respect of the
injury allegedly caused by the product? If so, who has
responsibility for the repayment of such sums?

Noj; under Portuguese law, public authorities cannot claim any
amount from damages awarded to the claimant by the court or
through settlement.
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However, Government authorities, independently of any
settlement executed with the claimant, will be able to claim
reimbursement of their own damages that were caused to them
as a result of the use of a defective product.

Also, Government authorities or compensation funds that
answer before the injured party have subrogation rights against
the producer responsible for the damages.

7 Costs / Funding

7.1 Can the successful party recover: (a) court fees or

other incidental expenses; (b) their own legal costs of
bringing the proceedings, from the losing party?

As regards court fees and other incidental expenses for bringing
the action, the successful party may recover the amounts paid
within the proceedings from the losing party.

As regards the successful party’s own legal costs of bringing
the proceedings, courts tend to limit the amount that can be
recovered from the losing party to an insignificant figure.

7.2 Is public funding, e.g. legal aid, available?

Legal aid is available and may include exemption from court fees
and lawyers’ fees.

7.3 If so, are there any restrictions on the availability of
public funding?

It is necessary to prove that one is in economic need in order to
be entitled to legal aid.

7.4 Is funding allowed through conditional or

contingency fees and, if so, on what conditions?

Funding through conditional and contingency fees is not allowed,
as the Portuguese Bar Association Statute — in accordance with
principles adopted in the majority of European countries —
imposes a prohibition of guota litis. Success fees are admissible.

7.5 s third party funding of claims permitted and, if so,

on what basis may funding be provided?

Third party litigation funding is not prohibited, there not being
any known limitations or restrictions.

7.6 In advance of the case proceeding to trial, does the
court exercise any control over the costs to be incurred

by the parties so that they are proportionate to the value
of the claim?

Court fees are foreseen in the law and vary according to the
value of the claim. Therefore, and although the court does not
exercise any control over the costs to be incurred by the parties
in advance of the case proceeding to trial, it is possible to antic-
ipate such costs based on the amounts provided in the law.
However, the court can, at the end of the proceedings, decide
to reduce or to increase (the latter being relatively rare) the costs
depending on the complexity of the matter.
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8 Updates

8.1 Please provide a summary of any new cases,
trends and developments in product liability law in your

jurisdiction, including how the courts are approaching
any issues arising in relation to new technologies and
artificial intelligence.

There is a considerable number of cases being discussed in
Portuguese courts based on product liability, mostly concerning
matters related to defective vehicles and industrial equipment or
its components.
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Resolution no. 2020/2014 issued by the European Patliament
on 20 October 2020 contains recommendations to the European
Commission about the civil liability regime applicable to artifi-
cial intelligence, including recommendation to review Directive
85/374/EEC, of 25 July, concerning liability for defective prod-
ucts, which is already 30 years old and should be adapted to the
digital world and to address the challenges posed by emerging
digital technologies, thereby ensuring a high level of effective
consumer protection. A reaction from the European Commission
to said recommendations is therefore expected — and, conse-
quently, the necessary adjustment in Portuguese domestic law. In
any case, to date, we are not aware of any case law in respect of
new technologies and artificial intelligence.
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Portugal

Joao Maria Pimentel is a Partner in the Litigation & Arbitration and Restructuring & Insolvency practices. He has more than 20 years of
experience in court and has a deep knowledge of the workings of the judicial and arbitration courts, where he represents clients’ interests in
civil, commercial and financial disputes. He also boasts vast experience in insolvency procedures, advising on both company recovery and
liquidation, acting in the defence of creditors’ and investors' interests, and assisting directors on compliance with their legal duties.

Campos Ferreira, Sa Carneiro — CS Associados Tel: +351 211 926 836

Avenida da Liberdade, 249, 8° Email: joao.pimentel@csassociados.pt
1250-143 Lisboa URL: www.csassociados.pt

Portugal

Joana Arnaud is a Senior Associate in the Litigation & Arbitration and Restructuring & Insolvency practices. She has significant hands-on
experience before the courts, handling different proceedings, including civil, commercial and insolvency. She provides legal advice to
domestic and international clients from a variety of sectors including insurance, banking, automotive and industrial, encompassing both

Campos Ferreira, Sa Carneiro — CS Associados
Avenida da Liberdade, 249, 8°

1250-143 Lisboa

Portugal

Campos Ferreira, S& Carneiro — CS Associados was incorporated at the end
of 2009 and its priority is to establish a professional relationship of prox-
imity with its clients, based on the quality of the legal services provided and
the direct and permanent involvement of its Partners through the whole
legal counselling process.

In order to achieve its purpose, CS Associados assists its clients only in the
legal areas where it possesses specialised competence and in which its
distinctive quality is widely recognised in the market. The lawyers in the liti-
gation and arbitration department have taken part in relevant legal proceed-
ings in recent years, representing clients at all stages of the process and
collaborating with reputable foreign law firms in international proceedings.
The team's experience encompasses all areas of law (such as civil and
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litigation and pre-litigation stages. She also has experience in extra-judicial and judicial company or group restructuring proceedings.

Tel: +351 211 926 836
Email: joana.arnaud@csassociados.pt
URL: www.csassociados.pt

commercial litigation, enforcement proceedings and criminal law) and
includes cases before civil and criminal courts. The firm's litigation and
arbitration team has also acted in muiltijurisdictional proceedings and
actions before the highest arbitration bodies.

www.csassociados.pt
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